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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS 

SONITPUR:: At TEZPUR, Assam 

 
G. R. Case No. 1566 of 2011 

Under section 379/454 r/w 34 of I.P.C 
(Arising out of Tezpur PS Case No. 768 of 2011) 

 

State of Assam 

-VS- 

 1) Md. Nasir Ali 

   S/o: Md. Jahar Ali 

    

   2) Md. Azibur Rahman 

   S/o: Late Habibur Rahman 

   Both are R/O of: Bhomoraguri 

   P/S: Tezpur 

   Dist: Sonitpur, Assam     ... Accused Persons 

 

Present 

Mrs. P. Chakravarty, AJS, 

Judicial Magistrate First Class, Sonitpur, Tezpur  

 
Evidence recorded on: 29.10.2014, 20.01.2015, 26.11.2015, 18.01.2016 

& 29.08.2016 

Argument heard on: 08.03.2017 

Judgment delivered on: 21.03.2017 

For the State: Sri H. Bora, Addl. Public Prosecutor 

For the accused: Md. A. Aziz, Ld. Advocate 

 

J U D G M E N T 

1. The case of the prosecution in brief is that the informant Sri Tilak 

Talukdar, who is the Divisional Forest Officer of Bhomoraguri Sub-Divisional 

Forest Office, lodged an ejahar before the O/C, Tezpur PS stating inter-alia that 

on 14.07.2011 there had been an incident of theft in their newly constructed 

office premises and some miscreants had dishonestly removed the solar battery 

by trespassing inside the office room by breaking the door. In this context when 

they personally investigated the matter they could come to know that one Moina 

and Nasir of the said locality had committed the alleged theft of the solar battery. 

Hence, he lodged the ejahar. 
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2. On receipt of the ejahar, the same was entered in the GDE vide No. 444 

dated 22.07.2011 by the I/C, Borghat OP and the same was forwarded to the 

O/C Tezpur PS for registering a case. I/C, M. Kalita took up the investigation of 

the case. On receiving the FIR O/C Tezpur PS registered the same as Tezpur PS 

Case No. 768/11 u/s 454/380 of IPC and entrusted SI M. Kakoti to completed 

investigation of the case. 

 

3. The police after investigation the case submitted charge sheet against the 

accused persons u/s 454/380 r/w 34 of IPC. When the case came for trial 

summons were issued to the accused persons, namely, Md. Nasir Ali and Md. 

Azibur Rahman and on appearance of the aforesaid accused persons, copy of the 

relevant document were furnished to them and after hearing both the parties the 

formal charge was framed u/s 380/454 r/w 34 of IPC and it was explained to the 

accused persons to which they pleaded not guilty and claimed to be tried. 

 
POINTS FOR DETERMINATION 

(i.) Whether the accused persons on 14.07.2011 after a prior 

meeting of mind and in furtherance of their common intention 

committed theft of battery from the Forest office premises of 

the informant by dishonestly removing the same therefrom 

without consent of the possessor and with intent to cause 

wrongful gain and thereby committed an offence punishable 

under section 379 r/w 34 of IPC, as alleged? 

 

(ii.) Whether the accused persons on the same date, time and 

place in furtherance of their common intention had committed 

lurking house trespass with intent to commit theft of battery 

and thereby committed offence under section 454 r/w 34 IPC, 

as alleged? 

 

4. Thereafter, summons was issued to the witnesses. The prosecution side 

examined as many as six witnesses including the I/O and the informant Sri Tilak 

Talukdar as PW 1, Md. Farookh Hussain as PW 2, Md. Ramesh Ali as PW 3, 
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Arman Ali as PW 4, Habibur Rahman as PW 5 and Sri Kusheswar Bora as the PW 

6. 

 
5. The accused persons were examined under section 313 CrPC; the defence 

plea was of total denial, defence chose not to adduce any evidence in support of 

their case. 

 

6. I have heard both the parties. The learned counsel for the accused 

persons submitted that there is no material against the accused persons as such 

the accused persons needs to be acquitted. 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

7. PW 1, Sri Tilak Talukdar who is the Beat Officer, Forester-I had 

appeared before this Court to deposed on receiving summon stated in his 

evidence-in-chief that he is the informant of this case and he knows the accused 

persons standing in the dock. He stated that the alleged incident had taken place 

on 14.07.2011 and at that time he was on his duty as a beat officer in 

Bhomoraguri Divisional Forest. He further stated that at the time of alleged 

incident while he was coming back to his office from the patrolling duty along 

with the other staff of his office, he saw the accused persons washing their 

hands in a pond and out of suspicion he entered inside the premises of the newly 

constructed office along with the four forest staff and they could find that the 

back side door of the office was in a broken condition and solar battery kept 

inside the office had been stolen away by some unknown persons. Thereafter, 

they made search for the same within nearby the forest area and they could find 

the broken battery case inside the jungle. Hence, out of suspicion he called the 

father of the accused Nasir to his office and when the later came to the office of 

the informant, he submitted a written acknowledgement by his son confessing 

his guilt. Thereafter, he lodged the ejahar before the I/C, Borghat OP. PW 1 

exhibited the FIR as Ext. 1, seizure list as Ext. 2 whereby the battery case was 

seized by the police. 
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8. In his cross examination, the witness stated that he lodged the ejahar 3-4 

days after the alleged incident and the same was lodged only after the broken 

battery case was recovered. He stated that he did not see the alleged occurrence 

with his own eyes. He narrated the occurrence by stating that after 3 days of the 

incident the accused Nasir was called to their office and when he came to the 

office in presence of 6-7 people including the father of the accused Nasir, the 

admitted his guilt and at that time Forester-I, Padum Sarmah and Nirmal 

Basumatary and the employee of fixed pay namely, Faruk Hussain and 

contingency pay employee Abul Hussain was also present. He stated that he has 

signed the seizure list in his office and he was interrogated by police in 

connection with this case. He denied the suggestion that the accused person was 

forced to confess and because of which he had made confession. He further 

denied the suggestion that while coming back from patrolling duty they had not 

seen the accused persons washing their hands in a pond. He further denied the 

suggestion that he did not state before the police that the search for the stolen 

battery was made by them and they had recovered the broken battery case 

inside the jungle. He stated that he could not remember whether he had stated 

before the police that after 3-4 days from the date of alleged incident he had 

called the father of the accused to their office and had confronted the matter 

with him. He further stated that whether he had named the accused before the 

police at the time of interrogation. He admitted that nothing was found by them 

in the possession of the accused persons. He denied the suggestion that the 

accused did not confess before them and that he had lodged the ejahar only on 

the basis of suspicion. 

 

9. PW 2, Md Faruk Hussain stated in his evidence-in-chief that he knows 

the accused persons who were standing in the dock on that relevant day. He 

stated that on 14.07.2011 he was on his duty with Ramesh Ali as the patrolling 

guard and they saw the accused persons washing their hands in a law lying area 

of Bhomoraguri Bortila and there was an axe in their hands. When they 

proceeded near the accused persons due to suspicion the accused persons ran 

away from the place of occurrence. Thereafter, they made search for the battery 

which was stolen from their office and at a distance of about 100 meter from the 
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place of occurrence where the accused persons were roaming they recovered the 

broken battery case and immediately they intimated the matter to their forest 

officer Tilak Talukdar/PW 1and Tilak Talukdar on enquiry he found that the door 

of their newly constructed office was in a broken condition and the battery was 

missing from there. Immediately after that the father of the accused person was 

called to their office and when he reached the office he admitted that his son 

was involved in the said incident of theft and he was accordingly asked to pay 

the value of the battery but they refused to pay the same. Thereafter, the case 

was filed. 

 

10. In his cross examination, PW 2 stated that he could not say who had 

broken the door lock of their office and stolen away the battery case. He 

admitted that no such battery was recovered from the possession of the accused 

persons and the case was filed purely on the basis of suspicion. He denied the 

suggestion that he had not stated before the police that the broken battery case 

was found at a distance of about 100 meters from the place where the accused 

persons were seen. He further denied the suggestion that he did not state before 

the police that the guardian of the accused persons was called to their office and 

he had admitted about the alleged theft to have been committed by the accused 

persons. He stated that he did not have any talk with the accused persons 

regarding the alleged incident of theft. He admitted that there was no any 

security guard in their office and on the day of occurrence also there was no any 

security guard as the office house has been construed newly. 

 

11. PW 3, Md Ramesh Ali who is a fixed pay employee of Forest 

Department stated that he knows the accused persons standing in the dock. He 

stated that he was present with his collogue Faruk on 14.07.2011 while they 

were on patrolling duty in Bhomoraguri forest area they saw the accused persons 

washing their hands in a law lying area near Bortila. He stated that the accused 

persons were having axe with them and on seeing the forest guard they instantly 

left the place and out of suspicion when they followed the footsteps of the 

accused persons inside the forest they found one solar battery in a broken 

condition lying inside the forest and they brought the said broken battery piece 

to their office and submitted to their officer Tilak Talikdarand narrated him about 
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the alleged incident and the details of the accused persons were also given to the 

forest officials and on the next day the guardian of the accused persons were 

called by the Forest Officials and on his arrival and on being asked he admitted 

that the accused persons were responsible for the alleged occurrence and 

accordingly he was asked to pay the compensation amount of the said battery 

but when they refused to give any money the case was registered against them. 

 

12. In his cross examination, PW 3 stated that as the accused persons were 

seen inside the jungle in a suspicious condition and as the broken battery was 

recovered inside the forest hence the FIR was registered against them. He 

admitted that no such battery was recovered from the possession of the accused 

persons. He denied the suggestion that he did not state before the police that 

while doing patrolling duty as the accused persons went away on seeing them 

and as there were footprints of the accused persons near the place of 

occurrence. Hence, they had intimated the matter to their forest officer. He 

denied the suggestion that he did not state before the police that the guardian of 

the accused persons were called to their office they had admitted to committing 

the alleged theft and that the father of the accused persons were also asked to 

make the payment of the value of the said battery. He admitted that at time 

when the accused persons and his father was present was present in their office 

and had made confession regarding the alleged occurrence besides him. 

 

13. PW 4, Arman Ali is a contractor and he is the VDP Secretary of 

Bhomoraguri. He stated that he knows both the informant as well as the accused 

persons and on the date of alleged incident the B.D.O i.e the informant had 

intimated to him that the accused persons had committed theft of a solar battery 

from the forest I.B. 

 

14. In his cross examination, PW 4 stated that he did not see the alleged 

occurrence with his eyes. He admitted that police had interrogated him in 

connection with this case and he stated before the police that the accused 

persons had committed the alleged theft of the solar battery from the I. B of the 

Forest Department and it was intimated to him by the D.D.O. he admitted that 
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he did not see the accused persons at the place of occurrence and the stolen 

articles were also not seen by him. 

 

15. PW 5, Habibur Rahman stated anything remarkably. He stated that on 

the date of the incident, he had heard about the alleged theft and later on he 

came to know that the accused persons were involved in the alleged theft. 

 

16. In his cross examination, PW 5 stated that the accused persons and he 

were from the same village but he did not have any personal knowledge about 

the alleged incident. 

 

17. PW 6, Sri Kusheswar Bora is the investigating officer of this case who 

had appeared after receiving the summon and stated that on 25.11.2010 he was 

posted in Borghat OP as ASI and on that day he received ejahar lodged by one 

Tilak Talukdar and during investigation he had visited the place of occurrence, 

prepared a sketch map, seized stolen articles i.e the broken battery with 7 no 

plates and thereafter recorded the statement of witnesses. He proved MR 

216/2011 as the MATERIAL EXHIBIT A which he had seized in connection with 

this case. He also exhibited the seizure list as well as the sketch map as Ext. 2 

and Ext 3 respectively. He further stated that since he found materials against 

the accused persons he tried to find out the accused persons but could not locate 

them. Thereafter, on 3/9/2011 he arrested the accused Azibur Rahman @ Moina 

and on 16/9/2011 he arrested accused Nasir Ali. On completion of preliminary 

investigation, he handed over the case dairy to IC, SI, Muzaddik Hussain. Since 

the investigation of the case was completed SI, Muzaddik Hussain submitted 

chargesheet against the accused persons namely, Azibur Rahman @ Moina and 

Nasir Ali u/s 454/380 IPC. He exhibited the chargesheet as Ext. 4. 

 

18. In his cross examination, the I/O stated that when he visited the place of 

occurrence the Material Ext. A (MR A) was handed over to him by the informant. 

He stated that he had not mentioned the brand name of the stolen articles in 

Exhibit 2 i.e. the seizure list and he had seized the stolen articles on 22.07.2011. 

he stated that as per Ext. 1, i.e. the FIR the date of occurrence is on 14.07.2011 

but the Ext. 1 i.e. FIR was lodged on 18.07.2011. He further stated that as the 
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place of occurrence was inside the middle of the forest so he could not examine 

any nearby persons. He admitted that he had not mentioned in Ext. 3 i.e. sketch 

map regarding this fact that the place of occurrence is a forest area. He 

contradicted the statement of PW 1 Tilak Talukdar when he stated that PW 1 had 

not stated before him that while doing patrolling duty they had seen the accused 

persons washing their hands in a pond and then seeing them running from there. 

He further stated that PW 1 had also not stated before him that after 

investigation they had found broken battery cases inside the jungle. The I/O 

further contradicted the statement of PW 2 when he stated that PW 2, Faruk 

Hussain had not stated before him that from a place situating at a distance of 

100 meters from the place where the accused persons were washing their hands, 

the broken batteries were recovered and that the guardian of the accused 

persons were asked to repay the cost of the stolen batteries and the broken 

batteries. He stated that PW 3 Ramesh Ali had not stated before him that while 

he was in patrolling duty the accused persons ran hastily and when he tracked 

the footprints of the accused persons towards Bortila he found the broken 

battery lying there in an abandoned state. He stated that PW 3 had not stated 

before him that the matter was intimated to the informant about the occurrence 

and that the informant had called the accused persons and their guardian and 

that the guardian of the accused persons assured to pay the battery cost amount 

to the informant. He denied the suggestion that he had not investigated the case 

properly as per law. 

 

19. Now, from a compared reading of the evidences of all the PWs and also 

from hearing the arguments of the Ld. Advocate for the accused persons as well 

as the Ld. Asst. PP, it appears that none of the PWs have specifically stated that 

they had seen the accused persons removing the solar battery from the newly 

constructed office of the Forest Department. All the PWs unanimously admitted 

that they were on patrolling duty and while returning from the patrolling duty, 

they had seen the accused persons washing their hands in a pond and this had 

given rise to feeling of suspicion in their minds because of which and out of 

curiosity they had entered inside the newly constructed office room and could 

find out about the theft of the solar battery. After that they had made search for 
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the solar battery in the nearby area and the battery was found lying inside the 

jungle in an abandoned condition. The evidence of the PWs depicts a clear 

picture about the fact that it were not the accused persons from whose 

possession the battery was recovered but it was lying in an abandoned condition 

and the informant as well as the other witnesses had categorically admitted this 

fact that it was due to suspicion that the name of the accused persons was 

mentioned in the ejahar. 

 

20. I have meticulously perused the record. The perusal of the FIR reveals 

that the FIR itself clearly reveals that the same was lodged purely on the basis of 

suspicion. 

 

21. It is further found that when personal search was made nothing was 

recovered from the possession of the accused persons and mere presence of the 

accused persons inside the jungle is nothing but a pure coincidence as the area 

where the accused persons were found washing their hands was not a 

restricted/protected area and there is no bar to come and go to that area. Had 

there been any express bar to free ingress and egress to that place, then same 

ought to have been mentioned as per Govt. order, but as there is no such bar 

hence their mere presence near the place of occurrence cannot be held to be 

illegal and this does not point towards their guilt. 

 

22. It is further noted that the evidence of all the PWs clearly reveals that in 

this case direct evidence relating to the alleged occurrence is missing and the 

case is based purely upon circumstantial evidence and it is settled law that in a 

case which is based on circumstantial evidence, the different pieces of 

circumstantial evidences should corroborate the conclusions drawn from the 

other so that together they may strongly support one particular inference over 

another. The circumstantial evidence has to be very strong and the chain of 

circumstances should not be broken and even if one of the link is missing then 

the guilt of the accused persons cannot be established beyond reasonable doubt. 

It is also argued by the ld. Adv. by the accused that man may lie but 

circumstances never do.  
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23. In the instant case at hand, the statement of the prosecution witnesses is 

not believable at all as they are not corroborative of the evidences of each other. 

The Investigating Officer has contradicted the statement of all the PWs. The 

most vital witness i.e. PW 1 Sri Tilak Talukdar who is also the informant of this 

case has stated in his cross examination that he had lodged the ejahar after 3-4 

days of the alleged occurrence and the same was lodged after the seized battery 

case was recovered but he has not explained the delay of this 3-4 days 

satisfactory. The Pw-1 further admitted that after 3 days of the incident the 

accused Nasir was called to their office as the other accused persons were 

untraced at that time and in his office the accused Nasir has admitted his guilt in 

presence of 6-7 people including the father of the accused Nasir. This suggests 

that the informant had taken the matter in a casual manner as till 3-4 days of the 

alleged incident he maintained total silence but why he had not lodged the 

ejahar at the police station of the local jurisdiction immediately after the alleged 

theft of the solar battery, which is situated at a distance of only about 6-7 Kms 

away from the place of occurrence is a point to be considered. PW 1 stated that 

while coming from patrolling duty he had seen the accused persons washing 

their hands in a pond and this had given rise to feeling of suspicion in his mind 

but why the same feeling had arisen in his mind was not explained as presence 

of the accused persons in the place of occurrence could be a matter of 

coincidence also, as the area was not a restricted area. PW 1 had categorically 

admitted that he had not seen the occurrence with his own eyes. Then from the 

evidences of PW 2 Md Faruk Hussain and PW 3 Md Ramesh Ali, who were also 

present on patrolling duty along with the informant on the relevant date, shows 

no direct relevance regarding the involvement of the accused persons in the 

alleged occurrence. The Pw-2 and 3 categorically admitted in their evidence in 

cross that they could not say who had stolen the battery from their office as no 

any battery was found in possession of the accused persons and the ejahar was 

lodged against the accused persons purely on the basis of suspicion. PW 4 

Arman Ali stated that the incident was narrated to him by the B.D.O i.e the 

informant Tilak Talukdar hence his evidence, being of hearsay nature, is not 

discussed in detail. PW 5 Habibur Rahman is also a hearsay witness who 
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stated that he had came to know about the alleged incident from the informant 

and he had no personal knowledge about the alleged occurrence. 

 

24. Considering the evidences as a whole it is found that the prosecution has 

failed to prove the guilt of the accused persons under the alleged sections 

beyond reasonable doubt and they are found to be not guilt. 

 

O     R     D     E     R 

25. Considering the discussions made above, it can be safely presumed that 

the prosecution has failed to bring home the guilt of the accused persons, 

namely, Md. Nasir Ali and Md Azibur Rahman under section- 379/454 r/w 34 of 

IPC beyond all reasonable doubt. Hence, benefit of doubt goes to the accused 

persons and they are acquitted of the said charges and set at liberty forthwith. 

 
26. The bail bond shall remain in force for the next six months as per 

provision of sec-437-A Cr.P.C. 

 
27. Judgment is prepared in separate sheets, delivered in open court in 

presence of both the parties. 

 

Given under my Hand and Seal of this Court on this the 21st day 

of March, 2017 

 

(Smt. P. Chakravarty) 
Judicial Magistrate First Class, 

Sonitpur: Tezpur 
 

Dictated and corrected by me:- 
 
      
(Smt. P. Chakravarty) 
Judicial Magistrate First Class, 
        Sonitpur: Tezpur 

 
 
 
Dictation taken and transcribed by me: 

Sri Janmoni Deka (-Steno-) 



Page 12 of 12 
 

A-N-N-E-X-U-R-E 

 

1. Witnesses for Prosecution 

PW 1: Sri Tilak Talukdar  

PW 2: Md. Farookh Hussain  

PW 3: Md. Ramesh Ali 

PW 4: Md. Arman Ali  

PW 5: Md Habibur Rahman 

PW 6: Sri Kusheswar Bora 

2. Witnesses for Defence  : NIL 

3. Court Witnesses :  NIL 

 

4. Prosecution Exhibits: 

Ext 1  : FIR 

Ext 2  : Seizure List  

Ext 3  : Sketch Map 

Ext 4  : Charge-Sheet  

 

5. Defence Exhibits : NIL 

6. Material Exhibits:  

  M. Ext. A: MR 216/2011 

 

 

 

 

Judicial Magistrate First Class 
Sonitpur, Tezpur 

 


